
 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
In Re: 
 
Vlastimil Mach Chapter 13 
Monica Mach Case No. 04-44083 
    Debtor(s) 
              
 

OBJECTION TO CONFIRMATION OF PLAN 
              
 
 Secured creditor Deutsche Bank National Trust Company, as custodian or trustee 

hereby objects to the confirmation of the plan proposed by Debtor above-named on the basis 

that: 

 Debtor commenced a Chapter 13 proceeding on January 20, 2004 as Case No. 

04-40273.  Debtor became delinquent on his post-petition payments to Deutsche Bank National 

Trust Company, as custodian or trustee and on April 19, 2004, Deutsche Bank National Trust 

Company, as custodian or trustee was granted relief from the automatic stay.  By Order dated 

July 13, 2004 the Court granted the Chapter 13 Trustee’s motion and dismissed the bankruptcy. 

 The present Chapter 13 petition was filed on July 22, 2004.  Accordingly, pursuant to 11 U.S.C. 

Section 109 (g)(1) Debtor was not eligible for Chapter 13 protection at the time that the petition 

herein was filed; and 

 The time in which Debtor's pre-petition arrearages will be paid in full to Movant 

constitutes an unreasonable period of time pursuant to 11 U.S.C. Section 1322(b), 11 U.S.C. 

Section 1322(c) and 11 U.S.C. Section 1325(a) and (a)(3). 

Dated: September 30, 2004 
     USSET & WEINGARDEN P.L.L.P 
 
     By:/E/ Paul A. Weingarden/Brian H. Liebo 
      Paul A. Weingarden, #115356 
      Brian H. Liebo #277654 
      Attorney for Movant  
      4500 Park Glen Road, #120 
      Minneapolis, MN 55416 
      (952) 925-6888 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
In Re: 
 
Vlastimil Mach Chapter 13 
Monica Mach Case No. 04-44083 
 
    Debtor(s) 
              
 

NOTICE OF HEARING AND MOTION TO 
OBJECT TO CONFIRMATION OF PLAN  

AND DISMISSAL OF CHAPTER 13 CASE 
              
 
TO: Vlastimil Mach and Monica Mach, and other entities specified in Local Rule 1204(a). 

 

 A. Deutsche Bank National Trust Company, as custodian or trustee, ("Movant"), 

a corporation organized and existing under the laws of the State of CALIFORNIA, by its 

undersigned attorneys, moves the Court for the relief requested below and gives notice of 

hearing herewith. 

 B. The objection to confirmation of the plan will be heard at the confirmation 

hearing on the Debtor Chapter 13 Plan scheduled at 10:30 am on October 7, 2004, in 

Courtroom 7 West, 300 South Fourth Street, Minneapolis, MN  55415 or as soon thereafter 

as counsel can be heard. 

 C. Any response to this motion must be filed and delivered not later than 10:30 

am on October 6, 2004, which is 24 hours before the time set for the hearing, or filed and 

served by mail not later than October 4, 2004, which is three days before the time set for 

the hearing.  If there is no response to this Motion within the time provided by law, the 

matter may be heard as a default by the Court. 
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 D. This court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 

1334, Federal Rules of Bankruptcy Procedure 5005 and Local Rule 201.  This proceeding 

is a core proceeding.  The petition commencing this Chapter 13 case was filed on July 22, 

2004.  The case is now pending in this court. 

 E. This motion arises under 11 U.S.C. §1307(c)(5), and 11 U.S.C. §1324 and 

Federal Rules of Bankruptcy Procedure 1017(d), 3015(f), 9014 and Local Rules 1201-1215. 

 Movant requests denial of confirmation of Debtor Chapter 13 Plan and dismissal of the 

Chapter 13 case. 

 F. Movant has a perfected first mortgage interest in the Debtor homestead as 

shown on Exhibit A and objects to confirmation of the plan proposed by the Debtor above-

named on the basis that: 

1. The plan has not been proposed in good faith. 

a. Debtor commenced a previous Chapter 13 proceeding on 

January 20, 2004 as Case No. 04-40273.  Debtor became delinquent on his post-petition 

payments to Movant and on April 19, 2004 Movant filed a motion for relief from the 

automatic stay which  motion was granted on May 6, 2004 

b. The present Chapter 13 petition was filed on July 22, 2004, 

thereby terminating a pending foreclosure sale, which was scheduled for July 23, 2004. 

c. Under the plan filed in the prior bankruptcy, Debtor was to pay 

$900.00 per month to the Trustee.  Under their current plan, Debtor proposes to pay 

$1,500.00 to the Trustee.  There appears to be no substantial employment change listed on 

Schedule I, although Debtors’ allege to be collecting an additional $420.00 per month in 

income. 
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d. Debtor has failed to make any post-petition payments to 

Movant and are now due for the months of August, 2004 through September, 2004 in the 

amount of $2,937.84.  Movant has received no mortgage payments from the Debtor since 

November, 2002.  Debtor is contractually due for December, 2002. 

e. Movant alleges that the current bankruptcy was filed on the eve 

of foreclosure for the sole purpose of preventing the foreclosure sale and has not been 

made in good faith as required by 11 U.S.C. 1325 (a)(1) and/or that the plan as proposed 

by Debtor is not feasible as required by 11 U.S.C. 1325 (a)(6).  Movant further alleges that 

the Debtors are not eligible for bankruptcy protection pursuant to 11 U.S.C §109 (g)(1).  

See In Re Montgomery 37 F.3d 413 (8th Cir. 1994) 

2. The plan does not provide for the cure of the mortgage arrearages 

within a reasonable period of time. 

a. At the time that the present bankruptcy was filed, Debtor was 

delinquent on his mortgage payments to Movant from December, 2002 through July, 2004 

for a total amount due of $21,418.90 together with late charges pursuant to the terms of the 

mortgage as well as attorney's fees and costs incurred in the two prior foreclosure 

proceedings and bankruptcy proceedings for a total delinquency of $40,709.58. 

b. Debtor proposes, in his plan, to pay $1,500.00 per month to the 

Trustee.  Based on the amount of the delinquency, and factoring in the Trustee's share, 

Movant estimates that the earliest that its claim could be paid in full is 30 months from the 

inception of the plan.   

c. The time required for the payment of Debtor's pre-petition 

arrearages to Movant constitutes an unreasonable period of time pursuant to 11 U.S.C. 
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Section 1322(b)(5), and 11 U.S.C. Section 1325(a)(1) and (a)(3).  See In Re Newton, 161 

Bky Rptr. 207 (D. Minn. 1993). 

  WHEREFORE, Deutsche Bank National Trust Company, as custodian or trustee by 

its undersigned attorney, moves the Court for an Order denying confirmation of the Debtor's 

plan and dismissal of the Chapter 13 case. 

 
Dated: September 30, 2004. 
     USSET & WEINGARDEN P.L.L.P 
 
 
 
     By:/E/ Paul A. Weingarden/Brian H. Liebo 
      Paul A. Weingarden, #115356 
      Brian H. Liebo #277654 
      Attorney for Movant  
      4500 Park Glen Road, #120 
      Minneapolis, MN 55416 
      (952) 925-6888
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
In Re: 
 
Vlastimil Mach Chapter 13 
Monica Mach Case No. 04-44083 
 
    Debtor(s) 
              
 

MEMORANDUM OF LAW 
              
 
 FACTS 
 
 The facts in this matter are as detailed in Movant's Motion which are incorporated herein 

by reference.  Deutsche Bank National Trust Company, as custodian or trustee ("Movant") is a 

secured creditor of the Debtor and holds a perfected first mortgage on the Debtor's residence.  

Movant submits this Memorandum of Law in Support of its Motion to Object to Confirmation of 

Plan and Dismissal of the Chapter 13 Case. 

 ARGUMENT 

 Movant asserts that the Plan as proposed does not provide for cure within a reasonable 

period of time contrary to 11 U.S.C. §1322(b)(5) and cannot be confirmed pursuant to 11 U.S.C. 

§1325(a)(1), 1325(a)(3).  In re:  Newton, 167 BR. 207 (Bky D. MN 1993); In re:  Brady, 86 BR. 

166 (Bky D. MN 1988).   

 Based on the amount of the pre-petition delinquency, it will take Debtor approximately 30 

months to cure.  Based on the relevant factors described in the Motion, this is a patently 

unreasonable period of time.  In Re Newton, supra. 

 At the confirmation hearing Movant believes the Court will deny confirmation of the 

Debtor's Plan.   Pursuant to 11 U.S.C. §1307(c)(5) on request of a party in interest and after 

notice and a hearing, the court may dismiss the case for denial of confirmation under §1325.  In 
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the present case, Movant asserts that cause for dismissal exists based upon the Debtor's 

inability to present a confirmable plan to the Court. 

 WHEREFORE, Movant respectfully requests this Court to deny confirmation of the Plan 

and dismiss the Chapter 13 Case, and such other and further relief as may be just and 

equitable in the premises.   

 
Dated:  September 30, 2004 
     USSET & WEINGARDEN P.L.L.P 
 
 
 
     By:/E/ Paul A. Weingarden/Brian H. Liebo 
      Paul A. Weingarden, #115356 
      Brian H. Liebo #277654 
      Attorney for Movant  
      4500 Park Glen Road, #120 
      Minneapolis, MN 55416 
      (952) 925-6888 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
In Re: 
 
Vlastimil Mach Chapter 13 
Monica Mach Case No. 04-44083 
 
    Debtor(s) 
              
 

UNSWORN DECLARATION FOR PROOF OF SERVICE 
              
 
Erin Kay Buss, employed on this date by USSET & WEINGARDEN, attorney(s) licensed to 
practice law in this court, with office address of Suite 120, 4500 Park Glen Road, Minneapolis, 
Minnesota 55416, upon penalty of perjury, declares that on September 30, 2004, I served the 
annexed Notice of Hearing and Motion for Relief from Automatic Stay upon each of the entities 
named below by facsimile where noted and by mailing to them a copy thereof by enclosing 
same in an envelope with first class mail postage prepaid and depositing same in the post office 
at Minneapolis, Minnesota, addressed to each of them as follows:   
 
Office of the United States Trustee 
1015 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, MN 55415 
612-664-5516 
 
Jasmine Z. Keller 
Chapter 13 Trustee 
310 Plymouth Building 
12 South 6th Street 
Minneapolis, MN  55402 
612-338-4529 
 
Craig W. Andresen 
Attorney at Law 
2001 Killebrew Drive, Suite 330 
Bloomington, MN  55425 
952-854-4114 
 
Vlastimil Mach 
Monica Mach 
11908 Quebec Circle 
Champlin, MN 55316 
        /E/ Erin Kay Buss    
   Erin Kay Buss 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
In Re: 
 
Vlastimil Mach Chapter 13 
Monica Mach Case No. 04-44083 
 
    Debtor(s) 
              
 

ORDER 
              
 
 
 The above entitled matter came on for hearing upon motion of Deutsche Bank National 

Trust Company, as custodian or trustee pursuant to 11 U.S.C. Section 1307 on April 1, 2004, at 

the U.S. Bankruptcy Court, Minneapolis, Minnesota.  Appearances were as noted in the record. 

 Based upon the evidence adduced at said hearing, the arguments of counsel, and the Court 

being fully advised of the premises, 

 IT IS HEREBY ORDERED that: 

 1. Confirmation of the Debtor's Chapter 13 Plan is hereby denied. 

 2. The Chapter 13 Case herein is hereby dismissed.   

 
  Dated this      day of            , 2004. 
 
 
              
 Judge of the Bankruptcy Court 




